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Fairness in court should not mirror the
randomness of war

War teaches luck matters. So does the law. Survival in court often depends on which lawyer,
judge, or county you get -- not just your merits. To make justice fair, we need funding parity,
standardized protocols and consistent representation -- so outcomes aren't left to chance.
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Court, where for 20 years he presided over cases in the The way forward”

criminal, civil, probate, family and delinquency divisions of
the court. He has presided over an adult domestic violence
court and in 1999 presided over the first juvenile domestic
violence and family violence court in the United States.
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‘War teaches hard lessons about fairness, or rather the
lack of it. While still a practicing attorney many years
ago, | represented a Vietnam veteran who told me, "I
can't remember how many times the guy to my left and
right died while I walked away without a scratch." He
knew he wasn't the toughest or the best trained, fate
had simply dictated he'd walk away, and his comrades
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wouldn't.

Unfortunately, navigating our civil and criminal justice
systems often creates similar feelings. We like to think
we've crafted a relatively even playing field, but the
truth is we may not even be in the ballpark. A person's
fate in court depends on who their lawyer is, who
evaluates them for probation or child custody, what county they live in, which judge happens to
be assigned, and countless other factors of varying ranges of predictability. Like war, survival in
court often comes down to chance more than merit. Our systems were created by humans,
which means there are flaws, but that doesn't mean that we shouldn't constantly thrive for
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improvement.

The unknowable nature of it all certainly makes peace talks more appealing, or in the courtroom
through settlement negotiations and mediation. I don't distrust the courts themselves, but even
the most prepared and morally justified respondents can't know for sure that fortune, rather
than facts, will determine where the scales tip.

If we want justice to depend less on luck, we must be willing to fund it fairly and structure it
thoughtfully. In California, for instance, public defenders are paid at the same rate as
prosecutors. That parity doesn't exist everywhere, and the difference shows. Across much of
the country, defense services are chronically underfunded, and the results are predictable:

poorer outcomes for those who cannot afford private counsel.
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Family law has its own inequities. Custody disputes, domestic violence cases and child support
hearings can change the course of lives, yet we provide no equivalent to the public defender
system. Parents facing the loss of their children often do so without meaningful
representation. We need cost effective mediation and like in the criminal courts, protocols for
all professions that intersect with a court for consistency and transparency should be
mandatory and publicly available for all to review. Complacence with the past way of doing

business is not acceptable.

Some counties provide comprehensive supervision and support; others barely scratch the
surface. We would never accept such randomness in medicine (you don't want a corneal
surgeon guessing at the procedure), so why should we accept it in matters as vital as liberty,
safety and family stability?

War will always involve luck. So will life. But we should not allow chance to play such an
outsized role in determining whether someone keeps their freedom, their home or their
children. Generals plan to minimize the randomness of combat because lives depend on it. We
must be willing to do the same in our justice and family law systems. That means investing in
defense services, creating parity in family law and standardizing protocols across the state. If
we are serious about fairness, justice must be determined by principle, not by dice.
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